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INTRODUCTION

[1] This arbitration hearing arises from a series of events that resulted in the Grievor being
reverted from afull-time permanent position to his former part-time position. It was agreed that |
was properly appointed as Arbitrator and had jurisdictionto hear thetwo grievancesfiled inrelation
to these events, subject to the Employer’ s objection on the grounds of timelinessin relation to the
second grievance that was filed. The parties have requested that | rule on this objection before
proceeding further. The parties have also asked that | make a determination about whether or not
the first grievance that was filed is appropriately characterized as “disciplinary” and whether the

Employer or the Union should proceed first and carry the burden of proof.

[2] The hearing was convened in Saskatoon on the afternoon of December 6, 2010, and it was
agreed that |1 would provide these interim decisions to the parties on December 7, 2010. Both the
Union and the Employer called witnessesin relation to the issues for which a preliminary decision
issought. The Union, with the consent of the Employer, filed abook of documents containing a
number of exhibits. References to documents in thesereasonsis to those documents as contained

in this binder.

FACTS

[3] The Grievor was employed at SIAST asasystems administrator inthe CAD-CAM program
at Kelsey Campus. He first began work at SIAST in October 2001, and passed probation in that
position at the band 8 level in about April 2005. On November 17, 2008, a job posting for afull-

time position for a Systems Manager/And yst in the Computer Systems Technology Program (CST)



was posted." The posting called for certain required qualifications, skills, abilities and experience.
The Grievor wasthe only internal candidate for the position and he was “ screened in” asan eligible
candidate and interviewed. The screening process was conducted by the program head, Conrad
Kruger, and a human resources consultant, Crystal Lavdlee, with a Union observer, Beverley
Edwards-Jackson, present. According to both the witnesses for the Union and for the Employer,
applicants are only sareened in to advance to the interview stage where they meet the “required”

components of the job posting.

[4] The Grievor was then interviewed by Mr. Kruger and Ms Lavallee, with Ms Edwards-
Jackson agai n present as an observer and Glen Cass dy, the person holding the second position of
SystemsManager/Analystinthe CST Program, also present asan observer. When theinterview was
complete, there was some discussion about whether or not the Grievor had passed. Mr. Kruger had
concerns, but said that he commented that at |east there was a probationary peiod to rely on. Ms
Lavalleerecallsthat Mr. Kruger made reference to probation. Ms Edwards-Jackson did not recall

the comment.

[5] It was decided that the Grievor would be offered the position and aletter of offer was sent
to him, which isdated December 5, 2008°. The letter statesthat he will commence work on January
5, 2009 and also that, “ The probationary period for this position is twdve months’. The ldter is

signed by Ms Lavallee and copied to Mr. Kruger and to the Dean.

1SGEU Document Binder at Tab 8.

2SGEU Document Binder at Tab 10.



[6] In June 2009, an interim probationary performance review was conducted in relation to the
Grievor’ swork performance for the period from January 5 to June 15, 2009%. Thereview indicates
anumber of areas where improvement wasrequired. On October 5, 2009, the Grievor was notified
that his performancein the Systems Manager/Analyst position was unacceptabl e and, in accordance
with article 6.3.1 of the Collective Agreement he could revert back to his previous part-ime
position*. A grievancewasfiled in relation to thisaction on October 27, 2009°. Thiswas grievance
1. During the grievance processinrelation togrievance 1, Union officialsrealized that the Systems
Manager/Analyst position was in the same pay band as the part-time CAD-CAM position that the
Grievor had moved from. Within a matter of afew days dter learningthis, a second grievance was
filed, on January 25, 2010, inrelation to the fact that the Grievor has been placed onprobation when

he moved into the Systems Manager/Analyst position®.

ISSUES

[7] Grievance 1 alleges*“wrongful dismissal dueto aninappropriate assessment of thegrievor’s
probationary review” and asksfor hisreinstatement into the Systems Manager/Analyst position with
an extension of the probation period and appropriate support to assist him to successfully complete
the probation. Isthis situation areprimand, suspensionor dismissal to whicharticle 23.10 applies,

which would require the Employer to bear the burden of proof?

3SGEU Documents Binder at Tab 4.
4SGEU Document Binder at Tab 3.
*SGEU Document Binder at Tab 14.

5SGEU Document Binder at Tab 16.



[8] Grievance 2 was not filed until more than 13 months after the Grievor received theletter of
offer for the Systems Manager/Analyst position. Isthis outside the 30-day time limit provided by
article 24.2.1 of the Collective Agreement for filing a grievance and, if it is, isthisatime limit |

should exercise my discretion to waive under clause 25(2)(f) of The Trade Union Act?

POSITIONSOF THE PARTIES

[9] In relation to grievance 1, the Union argues that the Employer’ s decison that the Grievor
had not satisfactorily completed the probationary period is a “dignissal” to which article 23.10
applies, and that the Employer therefore has the burden of proof. In relation to grievance 2, the
Union arguesthat neither the Grievor nor Union officialswere aware that the Grievor' sCAD-CAM
position was a band 8 position and that therefore his move into the Sysems Manager/Analyst
position was a lateral move, not a promotion, and, in accordance with the Collective Agreement,
no probationary period could beapplied. The Union pointsoutthat theinitial letter of offer referring
toa12 month probationary period wasnot copiedto the Union and the Grievor himself assumed that
the Employer was acting properly in applying a probationary period. The October 5, 2009 |etter
reverting the Grievor badk to the CAD-CAM position referred to article 6.3.1 of the Collective
Agreement which applies only to promotions. It was only duringthe grievance processin relation
to grievance 1 that Union officialslearned that the positions were both in pay band 8 and as soon as

they had this information they immediately filed grievance 2.

[10] Inrelation to grievance 1, the Employer argues that article 6 of the collective agreement
relating to probation applies and that thisis therefore not agrievance described in article 23.10 and

it does not bear the burden of proof. Inrelationto grievance 2, the Employer argues that the 30-day



time period described in article 24.2.1 begins to run when all of the facts on which thegrievanceis
based are known to the employee or to the Union. The Employer arguesin addition that if the 30-
day time period expired before grievance 2 was filed that this time should not be waived as the
Employer has been prejudiced in having acted on the basis of assessing the Grievor onthe standard

applicable to a probation rather than the standard applicable to dismissal for just cause.

DECISION

Grievance 1

[11] On October 27, 2009, when grievance 1 was filed, all parties were acting on the
understanding that the Grievor was properly on probation, which is governed by article 6 of the
Collective Agreement. | acknowledge that the grievance as written refersto “wrongful dismissal”
but the Union is not able to transform the essential character of the alleged contravention by
attaching a label to it. If it is ultimately determined that there is a breach of the Collective
Agreement in regard to the Grievor’ s being reverted to hisformer position, then the breach must be
a contravention of article 6. Any possible contravention of article6 cannot be characterized as a
“reprimand, suspension or dismissal” so astomakearticle23.10apply, and thus, the burden of proof

ison the Union.

[12] The Union provided me with a copy of the decision in Edith Cavell Private Hospital v.
Hospital Employees Union, Local 180 (Datwin Grievance)’. The decision reinstated an employee
who was dismissed for non-cul pable poor job performance, based on the Employer’ sfailureto meet

the test applicablein that respect. This caseisnot adismissal, but afailure of aprobation and the

711982] B.C.C.A.A.A. No. 290.



Edith Cavell Hospita decision therefore does not provide any assistance.

Grievance 2

[13] Oncethe Union realized that the Grievor had been placed on probation after alateral move,
itfiled grievance 2.. Article 24.2.1 statesthat a grievance “must be initiated within thirty (30) days
from the date on which the employee became aware of the aleged infraction”. The facts that
constitutethe aleged infraction occurred on December 5, 2008, when the Grievor was notified that
he would be placed on probation in the new position. On that date, or shortly thereafter depending
on how the letter dated December 5, 2008 was sent to him, the Grievor was “aware of the aleged
infraction”. Thus, the grievance should have been initiated on or before January 4, 2009, but it was

not initiated until January 25, 2010.

[14] However, The Trade Union Act alows an arbitrator to relieve against breachesin the ime
limitsset out in acollective agreement with respect to the grievance procedure “on termsthat, in the
arbitrator’ sopinion, arejust and reasonable”’®. Arbitral jurisprudence generally establishesthat relief
for non-compliance with time limits should be limited to situations in which there are reasonable
grounds for the extension and thereis no substantial prejudice that would result from doing so.° In
determining whether reasonabl e grounds exist, arhitrators generally take into account a number of
factors, including the nature of the grievance, the length of the delay, the reasons for the delay, and

whether the grievor is responsible for the delay. Cther relevant factors that exist inany particular

8Trade Union Act, R.S.S. c. T-17, clause 25(2)(f).

°Brown & Beatty, Canadian Labour Arbitration, 4™ edition (looseleaf), at para.
2:3142.



case will aso be taken into account.®

[15] In this case, the Grievor clearly was not sufficiently conversant with the Collective
Agreement to know whether or not he was appropriately subject to a further probationary period.
It was only much later that Union officials became fully cognizant of all of the circumstances. |
accept that Mr. Kruger referred to a probationary period after the Grievor’sinterview, but thereis
no indication that there was any discussion about whether the Grievor was being promoted or
voluntarily transferred. The letter of offer implies that probation attaches to the position, and the
letter is not copied to any Union officials. The Notice of Failed Probation letter refersto articles
6.3.1and 6.3.1.1, which articlesapply to situationswhere an employeeispromoted. Union officials
saw thisletter shortly after the Grievor received it, but did not ook at thepay bands associated with
the two positions. The Union had no reason to think that this was not a situation to which article 6
applied. Granted, a comparison of the pay bands of the two positions— which was information to
which the Union had access — would have provided the information necessary to file grievance 2,
if the Union had thought to make the comparison. But it relied on the Employer’ s characterization

at thispoint in time.

[16] Takingintoaccountall of thefactorsthat arbitratorsconsider in assessing the reasonabl eness
of relieving against missed timelimitsasprevioudly listed, itismy conclusion that thedelay infiling
the grievance is adequately explained and an extension of the time would be reasonable although
the question remains whether it would be just. In this regard, as noted previously, arbitrators

consider whether the other party hasbeen prejudiced by the delay. The Employer argues that its

1bid, at para. 2:3144.



actionsin Juneand October 2009 were based on its understanding that the Grievor wason probation.
If the grievance challenging the appropriaeness of placing the Grievor on probation had been
initiated at any time prior to June, or perhaps even October, 2009, | would be inclined to exercise
my discretion to relieve this breach of the time limit, because the Employer would not have
experienced any substantial prejudice as aresult of the delay. However, after makingits decision
to deal with the Grievor on the basis of his being on probation, it cannot now go back in time and
act differently. Asaresult, | must conclude that grievance2 isout of time and that | cannot relieve
against the breach of thetime limit because to do so would not bejust, and grievance 2istherefore

inarbitrable.

ORDER
[17] The Union will proceed first and bear the burden of proof with respect to grievance 1.

Grievance 2 is dismissed as being out of time.

Dated at Saskatoon, Saskatchewan, this 7" day of December, 2010.

Merrilee Rasmussen Q.C.
Arbitrator



